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Mr. William F. Caton
Actinl Secretary - STOP CODE 1170
Federal CommuDications Commission
1919 M Street, N.W.
Washin&t<>n, D.C. 20554

Re: Jgjet Petjtjqa For Rule MlkiPl
Dear Mr. Caton:

Transmitted herewith on behalf of Capitlll Citier/ABC, IDe., liceJUee of TeJeviIion
Station WIVD(1V), Chauel11, Durllam, NOI1II CaroIiIIa; Capitol BroadeMtiDl Owpelly,
Inc., licensee of Televilioa StatioB WRAL(TV), ClaaMeI 5, RaIIip, Nortla CaroIiDa; Delta
Broadcasting, Inc., liceuee of TeleviJion Statioa WKFf(TV), CUuel40, Fayetteville, North
Carolina; FSF lV, Inc., liceuee of T'" .... WRDC(IV), ChaDJIIl 28, Darlaam,
North Carolina; and Paramount StatiODI Graap ofa.hiP Durllam lac., liceBtee ofTelevilion
Station WLFL(1V), C1luae122, RaJeip, Narda c.oIIu ("Joint Petitioners"), are .. oriJinal
and four (4) copies of a Joint Petitioa. For Rli. NakiDI to amend Secac. 76.51 of the
Commission's Rules to include the City of Fayetteville, NortIl Carolina, in the Raleip-Durham
television market

H any questions should arise durinl the coune of)'O'l1 coasideration of the Petition, it
is respectfully requested that you communicate with the undersigned.

WHHIks
Enclosures

, SMITH & HARGROVE

No. of Copiesrec'd~
List ABODEmtn6



BEFOU1HE

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C.

In the Matter of

Amendment of Section 76.51
of the Commission's Rules to
Include the City of Fayetteville,
North Carolina, In the "Raleigh
Durham" Television Market

)
)
)
)
)
)
)

REC;E1VED

IICl:2-'-1993
FCC - MA\L ROOM

MM Docket No._~;:_) _

To: The Chief, Mass Media Bureau

JOINT PETITION FOR RULE MAKING

Capital Cities!ABC, Inc., licensee of Television Station WTVD(1V), Channel 11,

Durham, North Carolina; Capitol BroadcastingCompany, Inc., licensee ofTelevisioD Station

WRAL(TV), ChannelS, Raleigh, North Carolina; Delta Broadcasting, Inc., licensee of

Television Station WKFr(TV), Channel 40, Fayetteville, North Carolina; FSF TV, Inc.,

licensee of Television Station WRDC(TV), Channel 28, Durham, North Carolina; and

Paramount Stations Group of Raleigh Durham Inc., licensee of Television Station

WLFL(TV), Channel 22, Raleigh, North Carolina ("Joint Petitioners") request the

Commission to institute a rule making proceeding to amend Section 76.51 of the Rules

(47 C.F.R. §76.51) to include the City of Fayetteville. North Carolina, in the "Raleigh-

Durham" North Carolina television market designation.

In support thereof, it is respectfully shown as follows:



I.
Introduction

1. Section 76.51 of the Commission's Rules lists the nation's top 100 television

markets and one or more core cities within each market. Some markets list more than one

designated core city and are referred to as "hyphenated markets." The "Raleigh-Durham"

market is an example. The market rankings and city designations specified for each market

by Section 76.51 have important regulatory implicatiORs. They serve to deliDe the territorial

scope of the FCC's program exclusivity rules and the compulsory license for cable systems

under federal copyright law.1 Section 76.5l's market listings and city designations were

originally established in 1972, but in response to changes in local markets and to assure

regulatory parity for competing stations in each market, the Commission, on various

occasions, has amended the rule to alter the market rankings and designated cities within

each market. In recognition of the fact that the rule's market rankings and city designations

are outdated, Congress, in adopting the Cable Television Consumer ProtectiOB and

Competition Act of 1992 ("Cable Act"), required the Commission to make revisions, as

necessary, to update the rankings and the city designations. ~ 47 U.S.C. 1614.

2. The Commission, in adopting signal carriage rules to implement the Cable Act

earlier this year, elected to review each market on a case-by-case basis and noted that

petitions requesting market redesignation and which show a "commonality" between a city

proposed to be added and the market as a whole will be considered under an expedited rule

lSpecificaUy, Section 76.51 implicates the ComBaillion'sbroadcast syndicated exclusivity
rule [§73.658(m)], the network non-duplication rule [176.92], the cable syndicated program
exclusivity rule [§76.151], and cable's compulsory licease under 17 U.S.C. 11l1(f).
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maldng procedure. See. RGOrt and Order in MM Docket No. 92-259 (Broadcast Sipal

Carriage Issues), 8 FCC Red 2965, 2977-78, n. ISO (1993).

3. Fayetteville is located within and is a "core" city--economically, socially and

culturally--within the Raleigh-Durham ADI. During the twenty-one years since Section

76.51'5 market rankings and city designations were adopted, the Raleigh-Durham television

market has undergone enormous growth and change. Section 76.51, for example, raub the

Raleigh-Durham market number 73; ARB now ranks it Dumber 32. That fact, aIoBe, is

reflective of the dramatic and substantial change that has taken place within the market

Much of the change is attributable to the growth of Fayetteville and Cumberland County

in which Fayetteville is located. Cumberland County now outranks Durham County, in

which the City of Durham is located, in television households, in populatioa and in retail

sales. Fayetteville which had a 1991 population of 76,073 has become an integral and

essential economic component of the Raleigh-Durham market, aDd for Section 76.51 to

continue to exclude it is to ignore a fundamental ecoaomic reality of the market.

4. Of the five petitioning stations, WRAL and WLFL are licensed to Raleigll,

WfVD and WRDC are licensed to Durham, and WKFf is licensed to Fayetteville. WfVD

is owned by and affiliated with the ABC Network; WRAL is affiliated with the CBS

Network; WRDC is affiliated with the NBC Network; WLFL is affiliated with the Fox

Network and WKFr is an independent.z Neither WKFf, Fayetteville, nor WLFL, Raleigh,

were operating in 1972 when Section 76.51 was adopted. These five statiOill compete .head-

2An additional independent station (WFAY) is licensed to Fayetteville. nat statioD-
unlike WKFf, Fayetteville--does not compete on a "market-wide" basis within the Raleigh
Durham ADI.
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to-head throughout the market for programming, viewers and advertising revellues. The

requested market redesignation would subject each of them to the same regulatory burdens

and requirements. It is indisputable that regulatory parity in t.hese circums~ would

create a more competitive environment withiD the market which, in tum, would produce a

more vigorous and competitive local television marketplace--a result that would benefit, not

only the petitioning stations, but the region's local advertisers and viewers as well. It is for

that reason this Petition is filed. ~ Affidavit of Mitchell L. Saieed in Exhibit No.1.

II.
The Additioll Of

Fayetteville Is CoaRPent
With The CommitBioll'. LoBptanding
Criteria For Mvket RecieRpations

5. The Commission has traditionallyconsidered four factors in evaluating market

redesignation petitions: (1) The distance between the existing designated cities and the

proposed city; (2) whether the redesignation would extend a station's cable coverage rights

beyond its Grade B contour;3 (3) whether the petitioning station or stations have

demonstrated a need for the redesignation; and fiDally, (4) whether the public interest

would be served by the redesignation. ~ Major Television Markets (Fresno-Vjp1j!,

California), 57 RR 2d 1122, 1124 (1985). The Commission has noted that these factors tend

to indicate whether the addition of a city to a market would more accurately reflect the

3Under the new Cable Act, a commercial ..doa'. must carry rights are proscribed by
the boundaries of the ADI in which the _tioa illocaaH-·1KJt, ..wu formerly tile cue, "y
its coverage contour or its distance from a muket'. des.ipated cities. TIlul, the secoDd
factor enumerated above which is cited in the COPlmi'tioB'. 1915 ruJiBg in the Frgvo cue,
infra. may not now be applicable or relevant in a market redesignation proceeding.

4



"areas where stations can and do both actually aacI logically, compete." ~ Notice of

PrQPosed Ryle MakinI. MM Docket 93-233 (little Rock, Arkansas), Par. 3 (Released

August 19, 1993). ~ 11& Cable Television Report and Order. 36 FCC 2d 143, 176

(1972). Applying these criteria, the Commission concluded that a television station in

Rome, Georgia, was "unavoidably competitive" witll television stations in Adanta SOIDe 60

miles away and added Rome, Georgia, to tile AtlaDta market. TV 14. Inc., 7 FCC Red

8591,8592, 70 RR 2d 429,431 (1992). Similarly, tile Commission added ClennoDt, Florida,

to the Orlando-Daytona Beach-Melbourne-Cocoa market on a finding that Clermont was

"... unavoidably competitive with other stations in the market and it would thus be

anomalous to treat it as other than a market station." Press Television Corporation. 4 FCC

Rcd 8799 (1989), reconsideration, 6 FCC Rcd 6563 (1991). Champaign, Dlinois, is located

over 80 miles from Springfield, and is listed in Section 76.51 as a designated core city ill the

Springfield-Decatur-Champaign, lliinois market.

6. Durham and Raleigh are separated by approximately 25 miles. Fayetteville

is approximately 59 miles southwest of Raleigh aDd 72 miles south of. Durham. A copy of

a map, prepared by the North Carolina Department of Traasportation, which depicts the

geographical proximity of the three cities is attached as Exhibit No.2. As noted earlier,

Cumberland County in which Fayetteville is located is now the second largest county in the

Raleigh-Durham television market and contains 12 percent of the market's television

households. The following chart depicts comparative populations, retail sales and television

households:
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May, 1993
1991-1992 1990 1991-1992 County
Grossaty eo-ty Gto.Couty NicllenlV

City Retail Sales QmDty PClNlatjon SeW SaJes lJouIeFlds

Raleigh $3,640,000,000 Wake 423,380 $5,290,000,000 118,340

Fayetteville $1,560,000,000 Cumberland 214,566 $1,980,000,000 92,150

Durham $1,550,000,000 Durham 181,835 $1,740,000,000 74,390

7. "These three cities constitute the economic and population anchor points of the

Raleigh-Durham television market

8. As the coverage maps contained in EDibit No.3 indicate, the traDsmittiDA tower

of each of these stations is located within a few miles of the other aDd each of the stations

serves substantially the same geographical area. Three of the four Raleigh-Durham stations

place (and the other almost places) a Grade A signal over Fayetteville. WKFT, Fayetteville,

places a Grade A signal over both Raleigh aDd Durham. WLFL, WRDC, WRAL and WTVD

are "significantly viewed" (within the meaning of Section 76.5(i) of the Commission's Rules)

in Cumberland County in which Fayetteville is located, and WKFT is "significantlyviewed" in

Wake and Durham counties in which the cities of Raleigh and Durham are located. TIle four

petitioning Raleigh-Durham stations account for an incredible 62 perce.t of the average

quarterly hour audience share in Cumberland County. (Nielsen 1993, Sun. - Sat, 1:00 a.m. -

1:00 a.m.)

9. "The cable systems serving Raleigh, Durham and Fayetteville treat the three cities

as one market "The cable system serving Fayetteville carries the four petitioning Raleigh-

Durham stations, while the cable systems serving Raleigh and Durham carry WKFf,

Fayetteville. Newspapers in Raleigh and Durham iBclude WKFI', Fayetteville, ia the television
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listings for the Raleigh-Durham area, aad aewspapen iD Fayetteville iDcJude tile Raleigh

Durham television stations in their television listings.

10. WKFf, Fayetteville, has offices in Raleip, and WRAL, Raleigh, and WIVD,

Durham, have offices in Fayetteville. All of the stations' sales staffs regularly and routinely

call on advertisers in each of the three cities. WKFI', for example, indicates that as much as

20 percent of its local advertising revenue now comes from Raleigh and Durham.

11. Perhaps the best evidence that there is a "commonality" of interest betweeR the

three cities is the fact that these five highly competitive statioB.....two of wkich are Iiceused to

Raleigh, one to Fayetteville and two to Durham--could achieve vBaDimity in their support of

this Petition. This, itself, speab to Fayetteville's economic significance to the market.

12. While the addition of Fayetteville to the market would tend to equalize the

geographical scope of the cable compulsory copyright license, the principal benefit of the

requested market redesignation to the petitioning stations would be parity under the

Commission's syndicated program exclusivity rule. ~ Section 73.658(m). PreseRtly, if

WKFr, Fayetteville, should acquire the rights (at great expense) to broadcast the kighJy rated

series "Murphy Brown" or "Married With Children" or other programs in syndication, its area

of exclusivity against other television stations is limited by Section 73.658(m) to 35 miles from

Fayetteville. Thus, WKFf may not acquire exclusivity for its syndicated programs against

broadcast of the same programs by local stations WIVD and WRDC whick are licensed to

Durham nor by WRAL and WLFL which are licensed to Raleigh. These are the very stations

with whom WKFf competes day-to-day for viewers and advertising dollars. TIle same is true,

in reverse, for the Raleigh-Durham stations. While the Raleigh and Durham stations may
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acquire program exclusivity against each other, they may Rot acquire it agaiBst WKFr,

Fayetteville, whose transmitter is but a few miles from theirs, whose coverage aDd viewing

patterns are comparative to theirs and whose sales personnel compete on a day-~day basis

against theirs in Raleigh, Fayetteville and Durham. This regulatory anomaly is destructive of

local competition--a result which is harmful not only to the stations, but to local advertisers and

viewers as well.

13. In summary, if Fayetteville were added to the market's designared core cities

under Section 76.51, all of these highly competitive stations would be afforded regulatory

parity, a result which would clearly serve the public iDterest.

Their Attorneys

Respectfully submitted,

CAPITAL CITIES/ABC, INC.
CAPI10L BROADCASTING COMPANY, INC.
DELTA BROADCASTING, INC.
FSF lV, INC.
PARAMO

Tharrington, Smith & Harll'ove
209 Fayetteville Street MaD
Post Office Box 1151
Raleigh, North Carolina 27602
Telephone: (919) 821-4711

October 8, 1993

Ca:deltaJ1ll- mt dilcJ
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EXHIBIT 1



AFFIDAVIT

I, Mitchell L. Saieed, havillg beeD duly SWOI'Jl do hereby state as follows:

1. I am Vice-PraideDt and Geaeral Maaager of Delta Broadcasting, Inc., licensee
of Station WKF'f(TV), Fayetteville, North Carolina.

2. I have read the foregoing 10int PetitioD. For Rule Making, and to the best of my
knowledge, the factual statements are true and correct.

3.· Our station competes head-to-head in the Raleigh-Durham ADI with the
television stations IiceDsed to Raleigh and Durham for prOlJ'&DUlling, advertisers and viewers.
Because of our extensive coverage of the market, we pay market-wide rates for much of our
syndicated programming. Unfortunately, because of the Commission's Rules, we are not able
to secure exclusivity for that programming alaillit our priDcipal competitors which are the
stations licensed to RaJeiah and DurJaam. Our inability to secure exclusivity for our
programming on a market-wide basis places us at a competitive disadvantage. To the extent
they are unable to secure exclusivity against our programming, the same is true for the stations
licensed to Raleigh and Durham.

4. Regulatory parity for the joint petitioners will enhance competition in the market
which, in tum, will benefit not only the stations, but the market's advertisers and viewers as
well.

MitcheD L. Saieed

I J

My Commission Expires:

7&01'17

[a:deltaIbJ
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LongIude 78'" 32' 09"

Tnll • C1.6._ SE of AImum.

• • 1••••llYa..r:SIno IIId 1UlIo PRllJI1Ill.

......1IrIII1taIIaa:TIIIiIt HInts, 6.1-rnef1r Ku-bInd; Andnlw. 4.5-
IIIIIrc.llilnd: Harris. 3.6-meIerKHIIId; RCA, 3-fneIerKu-band; Andnlw. HInts,
M'A-ComIlCliYers.

_1enIDa: AP. NBC.
O__FSFlVlnc.

...........·NcMmber4.1_SIIIto.............,FCC....
14.1. C'................Vol 31:1S). SIllto DlIIln lie_. bv RollInson
O. £wnII, It1I.. 1IJPlQWld bv FCC _19, 1971 (Vol. 17:5).

........... {alat. Blli'TtIft1IIan..

..., 1•• (IIpI): Wyrick. RoIlbinI & PoI*ln.

..., t. Moffet, l.arIon &Johnson h:.

.......1:
.. ••11 till.... PnIsIda.
..........&IcUIwl \'Ice ......&General Manager.
.............GenenllSIIes ManIger.
.........News Dhctar.
.......... 0peqI0ns ManIger.
a.t CNef EngIneer.
.... BusIness Manager.

liliie On I'IqlIISl

car".......0urhIm. ADI: RaIIigh-IJIItwn.1IIIi: 32.
TtIII.-.....:_e:.-MlllllltDIII."1IlJI2.1V......lWMlIClIliIIIllIlI01.AMa
r...,.........Mlnn.....

WRDC
(-...,WPTF-1V)

Q.2I

...... .... ,....
i CIIIIIIIII CIIIIIJ 11111111....

IIOIITH CAIIOI.IM
In.. Over QlIIIIIm 15.«10

CtnbeItInd 90,300
r:ut.n 73,300
ffriliI 13,700
GrnlIe 1UOO
HImelt 25,500
Johnston 32,100
Lee 16.300
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North Carolina-Raleigh-Ourham

.... TtIJII 11111 I EI1I
CIlJlIIr "'1......, ", ....., "'Sampson 11,5ClO 1UOO 99
SccrIInd 12,300 12,100 •VInce 14,500 14,3l1O 99
WIIrI 168,200 186,100 99
Wanen 6,200 6.100 98
Wayne 37._ 37,000 99
Mson 25,3l1O 25,000 99

VMNIA
Mec:Identug 11.100 10.900 18

IIORTHCAROUNA
AIMlance 42,900 42.800 99
a.1Ie 7,500 7.400 99
Bladen 11,2l1O 11.000 18
Clswel 7,500 7.400 99
DupIn 15.400 15,200 99
Greene 5.400 5,3l1O ..
Lenoir 22,400 22,200 ..
PIll 41.700 41,300 99
RIc:trnond 17,500 11,300 99

VIRGINIA
HIlIl'IX 12,900 12,700 96

COLORADO
SII1 MIQuel 1.600 1.500 94

GEORGIA
Madon 1.900 1.aoo 95

KANSAS
6IM . 1,400 1.400 100

.stOURI
Mere« 1,600 1.600 100

NORnI CAROLINA
ChowIfI 5.400 5.300 98

(CGItirIIId • ,...A-IS7)

1.131.100 1.125'- •7-'-...
A-I49

",,"

........,

WRAl-1V
Cfl.5

-

........css.
I,IIIIIII: CIpIDI...Co. Inc.. Box12000. AIIIIgh, NC 27605.

..-.:2111 W1IItIm Blvd.. RafIIgh, NC 21'606.

.....MIIIIC..12000.~ NC27105.

1111." .ct1N21-1S55. 1WX: 510-t28-1833. FIac '1UZ1-8554•
.......FI ••:c:MlRII No. 5 (76-I211tr).~ power: 1CJO.tw....
......~Cln:ullltypalldzed.1911.ft.1bove1Y.terrill\,1965.ft.1bove
....... 2210-1......!MI.

.... 35- 40' 35-
LongIude . 78" 32' 09-

"III • r:1.... SEalAulJum.
.. I I lillY IiIPItStereo only•

...... ....IIPIIIDPI:T~SCl"c ....1o.meterC-blnd; SQ.
........... 7....e.trand; HInts. 6.1-mlllrKcHrlnd; 5cienIlIc-AIarU 4.5
....e.tlInd: HInts, ScIenIlIc-AIIIIlICtMrs.

_ .....M:WCIIcoIch. RSI, 2.+meter Ku-bMcl

PM__WIW..fM. 1t:1O-kw. 101.5 MHz (No. 268). 184O-fl

...1InIIII:N', CNN, Cooos. UP\.

........c-..8RtadcasIIng Co. Inc.~ Owner)•

............:December 15.1956.

.....JI...~ .....):TeIeRIp Inc.

.......... , (IIIPI): AIIcfIer. HeIkl &HIdnIII.

, ........t
..1•• fIp.1, ......&CNlfa.:uM 0fficIr.
..........,\1cePnlsldR &GlnMlMInIger.
........._.,...,&DirIctorof~.
LwI-'Uc115ales MInIger.
_ SIIes,Mnger.
_ Ohdor.
............ManIger.
........fr..MInIgerof &1gIrlll8filg.__PftinaIon DirIclGr.

...CII=.1uJInIss MInager.

..... NIle Affah Manager.-=OnAlqUlll
.,1Ia.a.e:RIIIIgh. _ RaIIIgtt-IMIIR 32.
............._ DIII."1IVfIt.1Y M",ClIalFIIIInOtwMhl.
ClMlr MEnIIIlUdr........ .... .... WI............... CIIIIlr 1IIIIIt Ell "'llIt,'" "'

IIQRTH CMOlINA
_ao- a.thIm 15.400 15,200 99

CfInbIrIand IlI,3oo 89.soo 99
DI.mam 73,300 72,600 99 .....5-24,.
Edgec:ombe 21,000 20,800 99
fnI1IdIn 13,700 13.500 99
GrIlWIe 13,100 13,400 99
HalIfax 20,800 2O,2lIO 98
Harnett 25,500 25,2l1O 99
Holes 7,800 7.700 99
Johnston 32,100 31.700 99
lee 16,300 16.100 99
Moon! 25,000 24.700 99
Nash 29.100 28.800 99
Nolthan1Jton 7Jm 7,500 99
Orange 36,500 36.000 99
Penon 11.700 11.600 99
Robeson 36.800 36,200 98

1t93Edit101

,

99
99
99•99
99
99••99
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99
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99
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